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CONTAMINATED SITES BILL 2002 
Consideration in Detail 

Resumed from 19 March. 

Clause 13:  CEO to classify sites - 
Debate was adjourned after Mr Masters had moved the following amendment - 

Page 13, after line 28 - To insert the following - 

(c) shall consult with the owner and occupier of the site. 

Mr B.K. MASTERS: I have raised all the arguments I wanted to raise on the insertion of new paragraph (c).  I 
believe it is in the interests of the Government to ensure that an owner or occupier of a site is notified of the chief 
executive officer’s intention to apply a classification to a contaminated or potentially contaminated site.  I expect 
that if an owner or occupier were thus informed by the CEO and had an objection to the classification, he or she 
would put forward technical arguments in support of that objection rather than taking legal action to prevent the 
classification, as the minister suggested.  The reality is that the minister does not accept my view and, therefore, 
the amendment will fail.  However, I believe this amendment is not only about procedural fairness to an owner 
or occupier but also an attempt to ensure that the CEO does not succumb to outside pressure; for example, during 
a concerted campaign by an environmental group or an individual activist, or even by a political party in the 
lead-up to an election.  I would like to see the amendment made and it is my regret that the minister is not 
prepared to accept it. 

Dr J.M. EDWARDS:  We have had quite a lot of discussion and thought in the 24 hours since the member’s 
comments yesterday.  One matter we have agreed on is that there will be an administrative type of instruction 
such that when an owner or occupier is first notified of the referral, information will be provided about the 
classification process and an invitation extended to the owner or occupier to maintain contact.  Therefore, as the 
classification process is gone through and the owner or occupier wants to make comment or be kept informed, 
that avenue and those options will be available to him. 

I remind the member that the CEO must be in a position to justify his determination of the level of classification.  
That classification is then appealable to the independent committee.  I reiterate what I said yesterday: the intent 
of the Bill is to determine the classification and to move quickly when remediation of a site must be undertaken. 

Mr B.K. MASTERS:  Again the minister has explained her position very clearly and I understand what she has 
said.  However, in the real world outside the four walls of this Chamber, I have no doubt that the CEO will be 
put under pressure.  I acknowledge that it is useful to make sure that the owner or occupier at the first stage of 
the assessment in the classification process is told of the potential classification outcomes - in other words, 
informed of the full range of site classifications.  However, in the way the Bill has been put together, when the 
CEO has determined the classification according to paragraphs (a), (b) or (c), owners or occupiers must go 
through a whole new process to object to that classification.  That will take time and money and it will run the 
risk that a complex legal objection will be taken by an owner or occupier rather than giving the owner or 
occupier an opportunity to raise a technical objection to the site classification.  As I said, CEOs are human 
beings and are susceptible to pressure from all sorts of people.  I see this as a deficiency in the Bill that will 
allow Brookdale-type conflicts to arise repeatedly.  It will be an open invitation for community groups or 
environmental activists to put significant community pressure on the CEO to classify a site at a level higher than 
would otherwise be the case if it were judged solely on its technical merits.  

Dr J.M. EDWARDS:  This will establish an evidence-based classification.  This clause will not leave the CEO 
open to the lobbying to which the member for Vasse referred.  I suggest that, if anything, that sort of lobbying 
could start at the very beginning when a report is made.  That very first step must involve a statutory declaration 
to indicate that people have thought through and can substantiate their claims.  Although I appreciate the 
member’s intention, subclause (5) provides that the CEO must consult with the CEO of the Department of 
Health.  That is for a very good reason: our prime focus is sites that might involve public health risk due to 
known contamination.  Subclause (5)(b) enables the CEO to seek comments from other relevant authorities or 
any other person.  That does not preclude the owner.  
I refer to the discussion we had yesterday.  If an owner happened to be incredibly difficult to track down, 
implementation of the member for Vasse’s suggestion would hold up the whole process.  If the owner cannot be 
contacted, it would hold up the process forever.  It is important to be able to move on and tackle the problem 
according to the provisions in the Bill.  
Dr E. CONSTABLE:  I draw the minister’s attention to subclause (6), which reads - 

If the CEO and the CEO of the Health Department cannot agree on the classification of a site . . .  
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How likely is it that they will not agree?  Is there any history of disagreement between those two CEOs?  That is 
important.  The second part of this subclause provides that, if they do not agree, the minister and the minister 
responsible for the administration of the Health Legislation Administration Act 1984 are to appoint a person to 
classify the site.  It strikes me that the two ministers might not agree on who that person should be.  I imagine 
that both ministers would take advice from their CEOs and there may be some disagreement at that point.  If the 
CEOs cannot agree, what qualifications would the person require who would represent everybody’s interests?  
There could be continued disagreement about the right person.  Although I am playing with this a little, it is a 
very serious matter to ensure that the right person is appointed.  If there is continued disagreement on who that 
person might be, what would occur?   

Dr J.M. EDWARDS:  It is fair to say that I am not aware of any situation in which the CEOs of the Department 
of Environmental Protection and the Department of Health have not agreed on this type of issue.  It is potentially 
possible that they will not agree, which is why this clause provides for the ministers to jointly select a person.  It 
is very important.  This Bill is under the environment portfolio, which is under the Minister for the Environment 
and Heritage.  If a contaminated site contains a public health risk, the health legislation and input from the 
Minister for Health are critical, which is why consultation must occur between the two ministers.  The 
Government is establishing an environmental health foundation, which will be independent of government and 
will comprise mainly university people.  If an environmental health issue arises, that foundation will investigate 
it as an independent body with expertise to provide proper expert advice to government.  I envisage that, if there 
were dissent on who should be appointed, the proposed environmental health foundation would be asked to 
nominate the person who should investigate the issue and make the decision.  

Dissent is not as common as the clause might imply.  When ministers do not agree, they are pretty quick to take 
matters to Cabinet, which makes the decision.  It is fairly rare that two ministers genuinely cannot agree, because 
mostly good spirit prevails and they reach agreement.  I envisage that something like the proposed environmental 
health foundation, of which environmental health experts will be members, will examine these situations. 

Amendment put and negatived. 

Clause put and passed. 

Clause 14:  Classification of reported sites -  
Mr B.K. MASTERS:  A similar concern has been raised from two sources about one aspect of clause 14.  With 
the minister’s forbearance I will read the reasonably extensive comments.  The first person stated  - 

 Issue 2:  Section 14  

 Specifies that the CEO is to classify the report as soon as is practical after receiving a report.  

 An alternative is suggested, namely, that clause 14 should specify that the CEO is to classify the report 
within 40 working days of receiving a report.  

His reasoning is as follows - 

 Given that a prescribed fee for reviewing reports is required when seeking a Certificate of 
Contamination Audit, on the basis that the owner has done all they can to ensure that the site will not be 
adversely classified, it is felt that the CEO should provide some certainty for when commercial 
arrangements for the transfer of land and liability can be finalised.  

The second person’s letter reads - 

The first matter with potentially large ramifications for small and large land owners alike, is the fact 
that the CEO is not bound to make a decision on the classification of a site under clause 14 of the draft 
Bill, other than “as soon as is practicable.”  

The framework for reporting and classifying sites is set out under the draft Bill, and the manner in 
which the CEO is to consider that information before determining the classification is the subject of 
guidelines. Once the CEO has the information provided, he has a choice of 7 categories to classify a site 
as stipulated under the draft Bill. Those 7 categories cover all possible contingencies in terms of the 
quantity of information provided or lack thereof, and the efficacy of that information. There are no 
circumstances where the CEO can’t make a decision on the classification of a site with the information 
provided. It doesn’t necessarily have to be whether the site is “not contaminated”, or “contaminated - 
remediation required”, it might be “possibly contaminated - investigation required” on the basis that not 
enough information was provided to allow one of the other decisions to be made.  This being the case -  

This is the nub of the person’s concerns -  

there should be a time constraint placed on the CEO to make this decision.  This will allow people and 
organisations the ability to factor into land divestment or lease expiry situations, the timing of 
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assessment or remediation work, to meet scheduled deadlines allowing for the regulatory decision 
making.  It is unreasonable and unfair for small businesses or landowners, or anyone for that matter to 
be at the whim of an under-resourced Government Department.  I believe that the CEO should be 
required to make a decision within 40 working days of receipt of the information or report.  I would 
point out that this requirement upon the CEO was placed in this clause in earlier drafts of the Bill, but 
has now been removed.   

I have not had a chance to suggest a possible amendment to clause 14.  However, before I possibly move an 
amendment, I seek the minister’s advice as to whether she or her advisers have any serious concerns about the 
need to impose a limit of 40 days, or any other time, on the time within which the CEO must classify the report.  
Is there some way in which the minister can accede to the two requests that I have received from industry? 
Dr E. CONSTABLE:  I want to endorse the comments of the member for Vasse.  My eye was drawn to this 
matter also, because it seems to me that this clause is incomplete and some time frame needs to be applied to it.  
It has been suggested that the time limit be 40 days.  We might make it longer or shorter than that.  However, 
there needs to be some certainty in the minds of people whose properties are under investigation.  This might 
also affect people in commercial situations.  An extension of this concern is the reclassification of a site after 
clean-up.  There needs to be some consideration by and guidance from the minister on the timing for that as well.  
As the minister will know, often people are put to a great deal of expense to clean up a site.  I am not suggesting 
that people should not have to clean up their sites.  However, once people have complied with the requirement to 
clean up their sites they should have some certainty about the reclassification of their sites so that they can get on 
with using those sites in an appropriate manner.  The minister would be well aware that one of the criticisms of 
government at all levels and in all departments is delay.  People are often hamstrung by delays in government.  
Some certainty needs to be placed in the legislation so that people can feel that they are being dealt with fairly.   
Dr J.M. EDWARDS:  Can you clarify, Madam Deputy Speaker, whether I can move an amendment once we 
have started the debate on a clause?   
The DEPUTY SPEAKER (Mrs D.J. Guise):  No.  The minister has the ability to postpone debate on a clause and 
then move an amendment to the clause.   
Dr J.M. EDWARDS:  The point that was made about a time frame of 45 days is valid, and that time frame was 
included in the earlier drafts of the Bill.  We are happy to move an amendment to insert a time frame of 45 days, 
because the practical steps that have to be worked through involve the use of an auditor and a time frame of 45 
days.  However, we are a bit concerned about how we can cover ourselves for the occasional eventuality when 
that cannot happen within 45 days.  Perhaps we can recommit the clause.   
The DEPUTY SPEAKER:  I wish to explain the meaning of “No” for the purposes of Hansard and clarity in the 
Chamber.  “No” means that the minister does not have the ability at this time to move an amendment and debate 
it through to an agreed position.  However, the minister does have the ability to do one of two things.  The 
minister can move that further consideration of the clause be postponed; and, after all the other clauses and 
schedules have been dealt with, an amendment can be moved and debated.  Alternatively, the minister can move 
an amendment now, and then move that both the clause and the amendment be postponed and be dealt with after 
the debate on the remaining clauses and schedules.   
Dr E. CONSTABLE:  I am reassured by the minister’s comments, and I think I am reassured by the Deputy 
Speaker’s comments as well.  I also raised the question of reclassification and timing.  Can the minister give us 
an assurance that she will look at that matter also? 
Dr J.M. EDWARDS:  Reclassification is also classification, and by moving this amendment with the time frame, 
the member’s question is answered.   
Mr B.K. MASTERS:  I have provided the Clerk and the minister with an amendment that reads -  

Page 14, line 7- To insert after “practicable” the following words -  

but, in any eventuality the CEO must classify the site within 40 days of receiving the report.   

I do not seek to move that amendment now.  I appreciate what the minister has said.  I have no problem with a 
45-day time limit.  I might not even have a problem with a longer time limit if it could be shown that a complex 
or potentially time-consuming series of steps must be taken between the time the CEO receives the report and 
makes the classification.  Madam Deputy Speaker, is it the minister or someone else who should formally seek to 
postpone the debate on a clause and recommit it?   
The DEPUTY SPEAKER:  Either one may do so, but in doing so either one might like to foreshadow that an 
amendment will be forthcoming.  If the member is keen to take on board the minister’s amendment, which is 
slightly different from the one the member has foreshadowed, he might prefer to give the minister an opportunity 
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to foreshadow the amendment so that it is on the record, and the minister can then move that further 
consideration of the clause be postponed.   
Mr B.K. MASTERS:  I defer to the minister.   
Dr J.M. EDWARDS:  I thank the member for Vasse.  I move that further consideration of the clause be 
postponed with a view to my moving an amendment later that will insert a 45-day time frame and will also 
address the question of how we handle the possibility that the CEO cannot get the classification done within that 
45-day time frame.   
Further consideration of the clause postponed, on motion by Dr J.M. Edwards (Minister for the 
Environment and Heritage). 

Clause 15:  Notice of classification is to be given -  
Mr B.K. MASTERS:  I move -  

Page 14, line 15 - To delete “at the discretion of the CEO —”. 

Clause 15(1) requires the CEO to provide to a number of people notice of any classification that he or she might 
make.  Under subclause (b), it is at the discretion of the CEO as to whether he or she notifies an occupier of the 
site, any relevant public authority, and any other person whom, in the opinion of the CEO, there is particular 
reason to notify.  I am concerned - I think I raised this earlier in the debate - that the chief executive officer 
seems to be given significant discretionary powers throughout this legislation.  I would have thought that there 
was no justification for the CEO being given a discretionary power to give a notice of the classification when it 
comes to notifying an occupier of a site, any relevant public authority or any other person whom, in the opinion 
of the CEO, there is particular reason to notify.  I would have thought it would be an automatic expectation - if 
my amendment is accepted, it would be an automatic requirement - that the CEO must notify the occupier, the 
local government authority and any other state or federal government agency that has relevance in the 
classification.  It must be remembered that under subclause (1)(b)(iii) a certain amount of discretion is still left 
with the CEO as to whether he or she should notify a person whom there is particular reason to notify.  However, 
in relation to the occupier of the site and any other relevant public authority, meaning at local, state or federal 
government level, I believe it should not be at the discretion of the CEO.  The CEO should be required to notify 
those people defined under paragraph (b)(i) and (ii). 

Dr E. CONSTABLE:  I was going to raise the same issue.  It is very important for people who are involved - I 
keep coming back to the example in my electorate - such as neighbours, to be informed of the classification and 
action that may be required.  I will jump ahead to clause 17.  I know there is a database, but some people may 
not have easy access to a database.  In all fairness to people who are affected by a classification, from the owner 
to any neighbours or other people, it is very important that, as a matter of course, those people be informed about 
the classification, and if there is a need to clean up and so on, that information should be made available too. 

Mr B.J. GRYLLS:  The National Party also supports the amendment moved by the member for Vasse.  Given 
the current political circumstances with sites such as Brookdale, it seems imperative that all those with an 
interest in a certain site should be made aware of what is happening with that site.  I believe that the amendment 
moved by the member for Vasse would help to achieve that.  Therefore, the National Party supports the 
amendment. 

Dr J.M. EDWARDS:  To put everyone out of their misery, I indicate that the Government accepts this 
amendment.  The point has been made that clearly the occupier of the site and relevant public authorities need to 
be notified.  The discretion of the CEO would always be that they would be notified.  As has been rightly pointed 
out, the notification of any other person is tempered by the words “in the opinion of the CEO, there is particular 
reason to notify”.  Therefore, the Government is happy to accept the member for Vasse’s amendment. 

Amendment put and passed. 

Mr B.J. GRYLLS:  The National Party has a number of questions on this issue.  I refer the minister to subclause 
(4).  The National Party feels that there is a need for an explanation of how the subclause will work in practice 
and whether the types of restrictions will be drafted into regulations.  If the minister could give an example of a 
restricted use, that would be of benefit to the National Party.   

I have some other points on subclause (4).  The National Party believes that companies that should establish their 
operations on industrial land could refrain from doing so if that land was labelled “remediated for restricted use”.  
We believe that this could happen because those companies may fear that they will not be able to attract 
investors if the land has been labelled in that way.  We are also concerned that if this is the case, those 
companies could seek land that was deemed to be healthier and that was perhaps intended for another purpose.  
We do not want heavy industry to encroach on light industry, or light industry, in turn, to move to the urban or 
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residential areas.  We would like the minister to address that.  Would the minister also consider a graduated scale 
to indicate the severity of the previous contamination, or perhaps consider incorporating a category for land that 
was previously used for lawful activities?  We are concerned about the broadness of some of these restrictions.  
Is there a way to break those up so that there are some gradients in those issues? 

Dr J.M. EDWARDS:  Subclause (4) reads -  

Notice of the classification of a site as -  

(a) contaminated - restricted use; or 

(b) remediated for restricted use, 

is to specify the restrictions on the use of the site. 

I say that to put it in context.  The nature of the restrictions will be determined on a site-by-site basis.  The reason 
for that is obvious, in that I would assume that no two contaminated sites are necessarily exactly the same.  Once 
we know the nature of the contamination, the knowledge of that will determine how and to what extent people 
should be restricted.  Does that answer the member’s question? 

Mr B.J. Grylls:  I suppose the question I am asking is: how do you plan to attract industry to a restricted site?  If 
it is restricted, that will obviously cause problems.  Do you believe that will make that land cheaper, so that 
might make it attractive?  Otherwise, there will be all these vacant restricted sites because of what has happened 
previously.  By putting in a graded scale, there is a restriction, but only a minor restriction, as opposed to -  

Dr J.M. EDWARDS:  Yes.  Essentially, that is covered in the specification of the restrictions.  For example, if 
somebody has a site and discovers that it is contaminated and needs remediation, that person can remediate it, at 
less cost, for future industrial use versus remediating it for a much higher use, such as if it were to be used for a 
kindergarten.  We are mindful of the cost to remediate sites and of the impact that the classifications have.  It is a 
seven-part classification essentially.  However, because the nature of the contamination will be different on all 
sites, subclause (4) is in the Bill to specify the restrictions and to be as sensible and practical about those 
restrictions as is possible.  It will be exposure related. 

Mr B.J. Grylls:  The point that we make is that those regulations will be very important; otherwise there will be 
across-the-board restricted sites that nobody will want to be involved with.  Obviously, that will come out in the 
regulations.  However, we are concerned to ensure that those regulations provide a graded scale. 

Dr J.M. EDWARDS:  This will be in the notice.  When a notice of classification is given, if the site is classified 
“contaminated - restricted use” or “remediated for restricted use”, there will be specifications in that notice of the 
restrictions on the use; that is, it can be used for this and that purpose, but it should not be used for certain other 
purposes.  An example that has just been put to me is that at some sites people will be able to do anything they 
like on the land, but they will not be able to use the ground water. 

Mr B.K. MASTERS:  I move -  

Page 15, after line 12 - To insert the following -  

(c) contaminated - remediation required 

Subclause (4) is clearly designed to tell people whose sites have been classified because of contamination what 
restrictions are imposed on those sites.  However, when a site is classified as “contaminated - remediation 
required”, it is not clear to me whether any restrictions are imposed on the use of that land.  I believe that it is 
appropriate that subclause (4) have a new paragraph (c) to make it absolutely clear that notice of the 
classification of a site as “contaminated - remediation required” must also specify the restrictions on the use of 
the land.  Otherwise, one runs the risk that some smart operator will say that he was not told of restrictions 
through subclause (4), so there are no restrictions.  Therefore, even though the land requires remediation, he 
would claim he could still use the land for unrestricted uses.  Unless I am missing something, adding proposed 
paragraph (c) would close the loophole and ensure that everyone with a contaminated site would be clearly told 
the restrictions the department imposes on any future land use. 

Dr J.M. EDWARDS:  The Government is not entirely convinced of the need for this amendment.  If the site is 
contaminated and remediation is required, and the person is notified, for example, that remediation is required 
because there is a public health risk, that person would run the risk of conducting activity in the knowledge of a 
health risk.  The member refers to the situation in which remediation is required, but it does not pose an 
immediate public health risk.  In that case, it would be useful to have guidance on the nature of the restrictions 
and how the site could be used in the meantime. 

Mr B.K. Masters:  It might not require immediate remediation, but it may take several years for a host of 
reasons. 
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Dr J.M. EDWARDS:  In the spirit of wanting to be constructive with this Bill, the Government will accept the 
member’s amendment.  The Government is more convinced of the merits of other amendments.  Nevertheless, 
no harm will be done with this change, and it will be helpful to people with sites classified in that manner to 
receive that further detail with their notice. 

Mr B.K. Masters:  I think it is a backside protection device. 

Amendment put and passed. 

Clause, as amended, put and passed. 

Clauses 16 and 17 put and passed. 

Clause 18:  Appeals against classification - 

Mr B.K. MASTERS:  My query relates to subclause (1), which reads - 

A person who reports a site under section 11 or 12 may appeal against a classification of that site as 
report not substantiated. 

Could the minister, on advice from her advisers, indicate why it is seen to be necessary for a person making a 
report to have a second bite at the cherry, so to speak?  A site might be classified as “report not substantiated” for 
many and varied reasons, but why would one need to keep the process going to allow the original reporter to 
appeal against this classification when, if the CEO has made a decision on the classification, and simply provides 
that advice to the person who lodged the report, the option is still available to the person who lodged the original 
report to submit another report?  Presumably, that person would change some details in the affidavit or the 
technical information provided to require the CEO to make another assessment.  I see nothing particularly wrong 
with the appeal mechanism being provided to the person who made the original report when the site is classified 
only as “report not substantiated”.  It does not pose a lot of harm, but I also do not see a great deal of justification 
when that person can lodge another report.  I would like some explanation please. 

Dr J.M. EDWARDS:  We had discussion about appeals previously.  As was pointed out, the opportunity to 
appeal in this legislation is, on the face of it, able to be exercised less often than with, say, the Environmental 
Protection Act, and other comparable Acts.  It is for good reason because the Bill’s aim is to tackle contaminated 
sites; that is, to get on top of the issue and ensure sites are cleaned up.  This is the only appeal to which a person 
reporting a site has access.  The only classification is “report not substantiated”.  They cannot appeal against any 
other level of classification, whereas the owners and occupiers can appeal against other classifications.  This 
approach recognises that the Government has written into earlier parts of the Bill that to make a report, one must 
effectively make a statutory declaration; one must have taken it seriously; and one must be able to provide some 
evidence or substantiation to fill out the statutory declaration.  It represents a balance for the person who truly 
believes the site is contaminated, and has some evidence, but has not been able to convince the CEO.  It is at the 
level only of “report not substantiated”.  This is an important balance given that third-party appeals are not 
available under the legislation.  Generally, this appeals system is much tighter than that found in other 
environmental protection Bills. 
Mr B.K. MASTERS:  This is not a serious concern that I raise, and I understand the measure thanks to the 
explanation the minister provided.  Could the minister please explain the process a person would go through 
when making an appeal against the classification of “report not substantiated”?  Is it an appeal to the CEO or the 
Contaminated Sites Committee? 
Dr J.M. Edwards:  To the committee. 
Mr B.K. MASTERS:  How quickly could the committee get together to deliberate on the appeal?  I pose that 
question because a cloud always hangs over the owner, occupier, mortgagee and probably many other people 
associated with the site whether the CEO classifies it as a “report not substantiated” site or otherwise.  The 
uncertainty will remain, together with the potential for some financial or other penalty to be faced by the owner, 
occupier, mortgagee, neighbour, etc of the site reported on.  If the appeal process in the minister’s view was 
likely to be a quick process of days to a week, rather than a long drawn out process of weeks to months, my 
concern would be less valid.  Will the minister give some explanation of the appeal process and how quickly it is 
expected that an appeal will be dealt with? 

Dr J.M. EDWARDS:  Appeals are dealt with under part 8, page 71.  Essentially, the person who has reported a 
site and is unhappy because the chief executive officer has said that the report is not substantiated must appeal 
within 21 days to the Contaminated Sites Committee.  The amendment to the composition of the committee to 
three people will mean that the committee will meet often, and the committee will need to meet often because it 
will be busy.  I anticipate that the committee will deal with appeals very quickly because it will find that any 
agenda will have a number of smaller issues to be dealt with fairly quickly.  Given the expertise that will be on 
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the committee, the committee will also have the capacity to deal with appeals very quickly.  A person will lodge 
an appeal to the committee within 21 days.  As happens with all appeals, the committee, in looking at the appeal, 
will also look at the CEO’s decision and any advice attached to it.  I therefore believe that the committee will 
have the capacity to come to a decision quickly.  
Mr B.J. GRYLLS:  Is it right that under the definition of “report not substantiated” the people who can lodge an 
appeal will be the person who reports a site and the owner or occupier, and that a third person cannot lodge an 
appeal? 
Dr J.M. EDWARDS:  This will probably seem a bit obvious, but for a report not substantiated, meaning that 
there is no contamination, only the person making the report has the right of appeal.  The owner and occupier are 
the only people able to appeal the level of the classification.  If the report is not substantiated, there is not much 
problem and I do not believe that an owner would want to appeal.  
Mr B.J. Grylls:  The owner might be happy but the occupier might not be. 

Dr J.M. EDWARDS:  It does not spell out that the occupier is the person who makes a report.  We are covering 
the possibility of where a person who made the report is not an occupier.  An occupier is obliged to report if the 
occupier believes that the site is contaminated. 
Clause put and passed. 
Clause 19:  Contaminated sites database - public access - 
Dr E. CONSTABLE:  I think that I am happy with this clause but I need some explanation.  Clause 19(1)(c) 
requires that the CEO keep an accurate and up-to-date contaminated sites database containing a description of 
the nature and extent of the known contamination of each of the listed sites.  Does the nature of the information 
include the level of certain contaminants found on sites and their possible health and environmental effects?  I 
come back to an example in my electorate, which I am sure is repeated many times over throughout Western 
Australia, in which there is a disused Caltex petrol station.  Wells have been sunk on a neighbour’s property to 
monitor the effect of the site on underground water.  Until now the next door neighbour, with whom I have had 
contact, has had no information at all because Caltex will not give any information even though the wells were 
sunk on the neighbour’s land.  It seems important that those who have their land monitored in some way have 
up-to-date and full information about the contaminants and the possible effects of those contaminants on their 
site.  One can imagine that many people have had years and years of concern about the health risks or other risks 
to their neighbourhood.  It is therefore important for the database and public access, but it is also important that 
we understand what information will be available on the database.  I am also curious, when I look at subclause 
(2), to know what form the database will take.  Will it be in a printed form, because although many people do 
have access to the Internet these days, some people do not?  If there is to be a database on the Internet, perhaps 
there needs to be the further step taken of having a printed up-to-date database available for people who are 
concerned about it. 

Dr J.M. EDWARDS:  To have a publicly accessible database is one of the changes that we have made because 
we believe it is important that the public should have free access to this information.  It is envisaged that the 
database will be on the Internet giving the site, the nature of the contamination and any other comments, but the 
information will be less detailed than I think the member is trying to ask for.  The reason is that if the number of 
sites is huge, one would not want to totally overload the web site.  People will have the ability to make contact 
with the department to get more information.  If we believe that there is any sort of risk, the affected people will 
already have been notified, particularly if there is a health risk, because there is an onus on us to do that.  People 
will also be able to get access to other things like memorials of titles to see exactly what is going on next door to 
them.  As I have said, there will be contact details of those whom the person can contact in the department to get 
more information about that particular site.  We are not trying to hold back information; it is more a case of 
being practical as a result of thinking more about it and getting mock models of the site.  

Dr E. Constable:  I am happy with that explanation.  Presumably on the database there will be big, bold letters 
stating, “If you require more information, these are the people to contact”, but I am still concerned about those 
people who do not have easy access to the Internet. 

Dr J.M. EDWARDS:  There is nothing to prevent hard copy of the data being provided.  This Bill does not hold 
us back from having hard copies of the database, and those can be provided.  There is nothing to stop anyone 
phoning in and asking what is on the database relating to their locality.  All those other options are available, but 
this seemed to us the easiest, quickest, and most practical way of making the information readily accessible.   

Dr E. Constable:  You could put it on the Internet, but I think you must cover those people who do not have 
access to the Internet. 

Dr J.M. EDWARDS:  Yes. 
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Clause put and passed. 

Clauses 20 to 24 put and passed. 
Clause 25:  Person who caused, or contributed to, contamination - responsibility for remediation - 
Mr B.K. MASTERS:  I refer to clause 25(2) and (3).  Subclause (1) reads - 

A person is responsible for remediation of a site to the extent that the person caused, or contributed to, 
the contamination of the site after the commencement of this Act. 

Subclause (2) goes on to state that a person is responsible whether the contamination resulted from an act that 
was done with or without lawful authority.  Subclause (3) states that the person is responsible for remediation 
only to the extent that the person caused or contributed to the contamination.  I think I know the answer, but I 
refer to a lawyer’s comment that was passed to me by an industry person.  According to her the lawyer’s concern 
was this - 

Clause 25(2) could be described as a ‘sleeper’ or those who, after the commencement of CS Act are 
causing contamination of some sort.  It calls on site operators to conduct a “baseline” of their activities.  
However, they might rightfully feel aggrieved if the site has been assessed and licensed under the EP 
Act and they are later found to be liable under the CS Act!   

This is obviously a pretty important part of the legislation.  Does subclause (3) say that where the act was done 
with lawful authority, a person who caused or contributed to the contamination before the commencement of the 
Act is not responsible for remediation?  Going back to subclauses (1) and (2), is it the intent that, after the Act 
comes into operation, anyone who causes contamination, even if it was with lawful authority, is still financially 
responsible for remediation?   
Dr E. CONSTABLE:  I can imagine some very complicated situations arising.  I keep going back to the same 
example because I suspect, from having spoken to a number of people, that it is multiplied around Western 
Australia.  If an organisation like Caltex owns a site, it closes the business down and it sells the site, who is then 
responsible for the clean-up of that site, because the person who bought the site did not cause the contamination - 
it was caused by the energy company that owned it before?  That is an interesting question, which needs to be 
clarified, because probably a lot of people have bought disused petrol station sites and now face the problem of 
cleaning up the contamination that was caused before they bought the site.   

Dr J.M. EDWARDS:  I will start by answering the question from the member for Vasse.  The reason that clause 
25 lists the subclauses in this way is to reiterate the notion that, from the day the Bill comes into effect, the 
principle that the polluter pays will be in force.  Clearly, there is an element of retrospectivity, but that will come 
into force only when the person unlawfully caused the contamination.  It applies the general onus to people who 
carry out activities on sites, including those lawfully carrying out activities on sites, to ensure that they are not 
causing contamination.  In many ways that is a commonsense notion, because in this day and age the vast 
majority of people are responsible.  Certainly, the people who are registered, licensed or have approvals are, in 
the main, pretty good about sticking to and abiding by their licences.  That is why there are differences in 
subclauses (1), (2) and (3) and why subclause (2) reiterates that the polluter-pays principle will be in force from 
the date the Bill comes into effect.  That principle has now been accepted by this Chamber; even though we 
amended other principles, that principle remains.   

The question from the member for Churchlands is a complicated one.  I can give the member an answer, but I 
need to refer to a number of scenarios, including when the sale occurred, what was the agreement at the time of 
the sale of the land and what was the revelation of the nature and extent of the contamination.  It might be best 
for the member to have a briefing and walk through how we envisage these different scenarios will be tackled.  
Is the member happy with that? 

Dr E. Constable:  Yes, I am.  However, is the minister implying that the activity might have been lawful?  Let 
me get the timing right.  If a person buys a property on which a lawful activity was carried out, the energy 
company - to use the example I have already used - might still be responsible for the clean-up even though the 
activity was lawful when the contamination occurred.  

Dr J.M. EDWARDS:  Yes.   

Dr E. Constable:  It depends on complicated agreements and sales.   

Dr J.M. EDWARDS:  Yes.  I must be careful what I say.   

Dr E. Constable:  That is why I asked the question.   

Dr J.M. EDWARDS:  That is why I am saying that it is best for the member to have a briefing, because she 
needs to walk through the possible scenarios.   
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Dr E. Constable:  I would be very happy with that.   

Dr J.M. EDWARDS:  There are a number of sites around the State - not just energy company sites - that we now 
know are contaminated.  An example is the site at Pemberton.  When arsenic was used to treat timber back in the 
old days, I do not believe any thought was given to the fact that it would cause a problem nearly a decade on.  
The difficulty is that, regardless of what people thought in those days, we now have a legacy to deal with.  The 
Government has been in negotiations with the companies involved to work out who is responsible for which 
proportion of the liability.   

Dr E. Constable:  The issue is, who picks up the tab for the clean-up at the end of the day?   

Dr J.M. EDWARDS:  Yes, that is the issue.  The best advice is that the member have a briefing.  I will give a 
hypothetical scenario.  Company A has land that it suspects is contaminated but which it sells to company B for 
a lower price.  Company B knows it is getting the property at a lower price because it is possibly contaminated, 
but no-one quite knows the nature of the contamination, so company B obviously accepts that liability.  There 
are other instances in which the transaction is not so clear.  One of the reasons for this Bill is to make it 
mandatory to report contaminated sites so that parties do not buy contaminated land.  At the moment, someone 
who owns a contaminated site or believes he owns a contaminated site could sell it to someone else without 
telling that person about the contamination.   

Dr E. Constable:  That is right, and that is the issue.   

Dr J.M. EDWARDS:  Then everyone is left with the problem.   

Mr B.K. MASTERS:  This is a complicated part of the legislation because many scenarios spring to mind.  I 
think I am familiar with the example raised by the member for Churchlands.  A complication in that instance is 
that the owner of the land, who bought the land from an energy company, signed an agreement with the company 
not to take any further action to recoup costs and seek remediation.  He is now between a rock and a hard place 
because he entered into a legal agreement some years ago.  Now this Bill will place memorials on titles nearby 
and he has a number of quite legitimate concerns.   

Specifically, subclause (2) states - 

Subsection (1) applies whether the contamination resulted from an act that was done with lawful 
authority . . .  

As a hypothetical situation, let us say that the Busselton Bowling Club is using a chemical on its greens to kill 
black beetle, a chemical which has been approved by the national registration authority, and presumably by the 
Department of Environmental Protection, and 10 years from now it is found that the chemical, which is a non-
biodegradable material that accumulates in the soil, is a serious carcinogen.  Does no onus fall on the shoulders 
of the Government, be it the federal or State Government in this instance, to accept some financial liability 
because the Busselton Bowling Club was simply doing what it was allowed to do by statute or with the approval 
of the Government of the day?  In that instance, it seems to be rather unfair in some respects that subclause (2) 
catches people or organisations, including businesses, that may have been carrying out their activities totally 
lawfully and without anyone at any level of government or in the community realising that a problem was being 
created.   

Dr J.M. EDWARDS:  I have some difficulty accepting the member’s scenario on face value.  It could be argued 
that if it were truly the case that the bowling club, with all the best intentions and advice, used a herbicide or 
pesticide that later on was shown to have carcinogenic effects, clearly the regulators who approved its use failed.  
I think that is unlikely, because the complaint I have received is that it is difficult -  

Mr B.K. Masters:  I will give the minister another example.  The United States of America is about to ban the 
use of copper-chromium-arsenic treated wood because there are now seen to be carcinogenic implications for the 
children who play on CCA-treated wood play equipment.  It is not unreasonable to say that if some of those 
chemicals, which are, I think, water-based, leach out into the ground over a period of years during which the 
treated wood play equipment is exposed to the atmosphere, that is an example of three very well-known toxic 
materials - that is, copper, chromium and arsenic - which are used in Australia without any significant constraint.  
Yet we might find in years to come that they are carcinogenic and that all the local government bodies, 
preschools and childminding centres have a massive legal financial obligation.   

Dr J.M. EDWARDS:  Earlier in this debate we adopted the polluter-pays principle.  The clause basically says 
that someone who causes pollution from the day the Bill comes into effect is responsible if the pollution is 
serious enough for the site to be classified as contaminated and in need of serious attention.  That is the 
underlying principle.  I think the member is asking who will pay ultimately.  This clause sets out the overarching 
principles of the legislation; that is, if someone causes pollution of a serious nature that requires serious action, 
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that person is responsible.  The Bill states that people must be aware of what they are doing and must think about 
the impacts of what they are doing. 

Mr B.K. MASTERS:  I accept the principle that the polluter virtually under all instances must pay.  However, 
when someone has polluted by virtue of lawful authority given by someone who has regulatory or other powers, 
does the polluter-pays principle extend to local, state and federal government agencies that have allowed that 
activity to be conducted with lawful authority?  I appreciate this is a serious issue.  There would always be the 
option in the hypothetical example of the Busselton Bowling Club for the club declare itself bankrupt and leave 
it to the Contaminated Sites Committee to decide whether the site becomes an orphan site and so on.  However, 
remediation and responsibility are complex and significant concepts.  I am trying to exercise the minister’s mind 
and get her comments in Hansard on whether local, state and federal government agencies have a responsibility 
for remediation costs when they have provided the lawful authority for a particular action that has caused 
contamination later.   

Dr J.M. EDWARDS:  Some members might argue that the level of detail set out in the Bill is complicated.  It 
provides for notices, various types of appeals, classifications sites, actions by an independent committee and 
amendments to the composition of the committee.  When the Government amends the composition of the 
committee it will ensure that it has the different types of expertise that we discussed previously.  It is misleading 
in some ways to give the hypothetical example of the Busselton Bowling Club.  That scenario, if it ever 
eventuated, would be much more complicated than the member suggested.  I am sure that people faced with 
massive legal bills would go back in the chain to see who failed in their decision making and what action they 
could take.  For example, if contamination got into the ground water, they may question the extent to which it is 
their problem or someone else’s problem.  I believe the clause sets out a fair framework, given that the prime 
consideration is to get on and deal with contaminated sites.  Ultimately, by having a polluter-pays principle, we 
are saying that people cannot just do what they want and expect the State to pick up the tab.  We have already 
heard in this House about the millions of dollars that successive Governments have spent on cleaning up sites for 
which the State was responsible.  Members must be careful in the examples they use.  The issue is more 
complicated than the hypothetical case of the Busselton bowling club because there are more checks and 
balances in this system. 

Mr B.J. GRYLLS:  I raise some concerns about this clause too.  Every day industries take advice from tiers of 
government agencies on how to go about incorporating best practice into what they do.  Under this clause, even 
with lawful advice, industries will be held responsible if they are found to have contaminated a site.  However, 
those industries may have taken the best possible advice at the time from a government agency.  Will it then 
become a matter for a court to determine whether a government agency is partly or fully responsible? 

We have talked about putting arsenic in timber.  At the time that was done, it was deemed to be allowable and, 
after investigation, was continued.  However, under this legislation, the government agency that provided the 
advice to put arsenic in timber would not be responsible; only the timber industry would be responsible, although 
clearly it had acted on the agency’s advice.  Like the member for Vasse, I am concerned that industry will take 
advice from government but government will abrogate its responsibility because of the polluter-pays principle. 

Dr J.M. EDWARDS:  It may be that everything should be brought to a halt.  The member is overstating the 
matter.  Members opposite complain that the State is over-regulated.  This clause seeks a sensible balance 
between the amount of regulation that occurs and what should occur when someone contaminates a site and the 
State is left with the legacy of that contamination.  We are saying that from the day this law comes into effect 
people will need to think about what they are doing and make sure they have lawful authority to carry out their 
activities.   
Mr B.J. Grylls:  But if they have lawful authority and that leads to contamination, they will still be responsible.   
Dr J.M. EDWARDS:  That is right. 
Mr B.J. Grylls:  If they have received advice and have lawful authority for having done what they did but three 
years down the track that advice proves to be wrong, the polluter-pays principle will come into effect.  Why 
should responsibility not rest with the agency that provided the lawful advice three years before contamination 
occurred; otherwise it might cost the polluter X number of dollars to remedy the site? 

Dr J.M. EDWARDS:  Is the member suggesting that we change every law in which a regulator gives advice?  Is 
he saying that although the polluter was given the best advice of the day and carried out work in the full 
knowledge of what was meant, there was still an accident or something went wrong? 
Mr B.J. Grylls:  I am arguing for industry.  I am saying that the people who gave the lawful advice should take 
some responsibility for remediation of the site.  I understand the minister disagrees and says that only industry 
pays for the remediation and the agency that gave the lawful advice would not be responsible except for 
admitting its mistake. 
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Dr J.M. EDWARDS:  Generally though these mistakes are not made.  When lawful advice is given, it is given in 
the context of best practice, where best practice is going and what best practice is in other jurisdictions.  We have 
talked about the United States Environmental Protection Agency.   
Mr B.J. Grylls:  The arsenic example is just that; it appeared to be right at the time.  There could be thousands of 
examples in which the advice appeared to be good at the time but history has shown that it was bad. 
Dr J.M. EDWARDS:  Yes, but if the State were to pick up the clean-up costs on every contaminated site, there 
would be no health service and no education service.  This Bill provides a balance.  This Bill reinforces the 
notion of the polluter-pays principle.  That is not an uncommon principle; it is in many other Acts and is 
enforced in many other areas. 
Mr B.K. MASTERS:  The member for Merredin and I have done a good job of flag-waving to highlight that the 
Bill will need to be more fully considered by government after it is enacted.  I can foresee the day when 
government in the two hypothetical examples I gave will say that it is a shared responsibility and it will sit down 
with bowling clubs, childcare centres or even with industry to work out how it can jointly share the pain, 
financial and otherwise, of contamination.   
I do not propose to ask any further questions about subclauses (1) to (3).  Subclause (4) states -  

This section does not apply if the contamination resulted from a reasonable act that was carried out in 
an emergency situation to save life or to protect property or the environment. 

I can understand why this clause is in the Bill.  As the minister explained, firefighters might cause pollution as 
part of their emergency activities and it is reasonable that they not be held responsible.  However, I also raised 
concerns that people with either good intent or ill intent in their hearts might do something in the name of 
protecting the environment or life or property in a perceived emergency situation, when there was no emergency 
situation.  Will this legislation protect industry or individuals against ill-informed, well-intended and sometimes 
ill-intended people who might use this clause to achieve a goal, or who cause contamination, the cost of which is 
left to the owner of the site or another person to meet?  Is there protection for someone who does the wrong thing 
for the right reasons?   
Dr J.M. EDWARDS:  The protection is in subclause (4) with the words “a reasonable act” that is done to save 
life or protect property, rather than something that is unreasonable and could even tend towards malicious 
damage.  As the member for Vasse said, this provision is there for a very good reason.  Emergencies arise in 
which people must act to protect life or property, and in that hierarchical structure they can cause harm.  
Notwithstanding my remarks, the member for Vasse’s comments still apply.  This will not prevent government 
negotiating with industry and others, particularly when groups of people are affected, on a hypothetical future 
issue.  However, it reinforces that, as a general principle, from the time this Bill comes into operation the 
polluter-pays principle is an abiding principle.  
Mr B.K. Masters:  As it should be. 
Clause put and passed.  
Clause 26:  Person who changes use of land - responsibility for remediation - 
Mr B.K. MASTERS:  The minister’s amendment might be an improvement on my amendment.  If the minister 
moves her amendment, I will not proceed with mine.  

Dr J.M. EDWARDS:  I move - 

Page 22, line 26 - To insert after “person” the following -  

who caused or contributed to the contamination 

This amendment is in response to the amendment moved by the member for Vasse.  We accept his amendment, 
but my amendment is somewhat more grammatically elegant.  

Amendment put and passed.  

Clause, as amended, put and passed. 

Clause 27:  Land owners - responsibility for remediation - 
Mr B.K. MASTERS:  I move - 

Page 23, line 5 - To insert after “suspected” the words “on reasonable grounds”. 

Page 23, line 16 - To insert after “suspect” the words “on reasonable grounds”. 

These amendments reflect an earlier issue I raised in clause 11.  Even though a significant penalty would be 
imposed on a person who reported a site maliciously or without reasonable grounds, I sought to reinforce that by 
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having the words “on reasonable grounds” included earlier in the clause.  It is appropriate that clause 27 also 
have the words “on reasonable grounds” in two places for identical reasons; namely, I am sure it is important 
that if a person who becomes an owner of a site suspects contamination on the site, that suspicion must be made 
on reasonable grounds.  If a person is not required to qualify his suspicion on reasonable grounds, it would be 
doing a disservice to the owner.  It would be very difficult to prove in court that a person suspected 
contamination when, on reasonable grounds, that suspicion might have been unreasonable.  

Dr J.M. EDWARDS:  I am slightly confused.  I understood that if the amendment was accepted - and it will not 
be - the wording would be “the person knew, or suspected on reasonable grounds, that the site was 
contaminated”.   

Mr B.K. Masters:  That is correct.  

Dr J.M. EDWARDS:  Parliamentary counsel’s advice is that that is already implied.  A suspicion must be based 
on something.  The member for Vasse’s description appeared to indicate a different intent.  

Mr B.K. MASTERS:  The minister understood the intention correctly.  I went down the wrong path with my 
initial remarks.  I am not seeking to remove the onus of responsibility for remediation from an owner who knew 
or suspected that the site was contaminated.  However, as we discussed yesterday during debate on clause 11, 
whenever there is a reference to “suspicion” in this Bill, it would not be unreasonable to add the words “on 
reasonable grounds”.  I am not a lawyer.  The minister indicated that in a court of law a suspicion must be based 
on reasonable grounds.  I wonder, however, whether any problem would be associated with adding the words in 
my amendment.  

Dr J.M. EDWARDS:  Parliamentary counsel advises there would be a problem in accepting the member’s 
words.  The implication that a suspicion is based on reasonable grounds is in the existing words.  However, if we 
add the words in the member’s amendment, they could flavour the issue and call into question other issues.  

Amendments put and negatived. 

Mr B.K. MASTERS:  In line 23, why is reference made to clause 26, in practical terms, when landowners are 
responsible for remediation?  I will try to explain to the minister what I believe clause 27(2) is seeking to 
achieve.  I will then go back to clause 26 and ask for an explanation to see whether I am somehow misreading it.  
Clause 27 refers to landowners and the allocation of responsibility for remediation.  Subclause (2) states -  

A person who -  

(a) became an owner of a site before the commencement of this Act and who did not know, or 
suspect, that the site was contaminated . . .; or  

(b) becomes an owner of a site after the commencement of this Act, 

is responsible for remediation of the site to the extent that -  

(c) a person who is responsible in accordance with section 25 or 26 -  

Section 25 is the user-pays principle, and I have no problem with that -  

 (i) cannot . . . be identified or found or be made to assume responsibility for the 
remediation; or 

 (ii) is insolvent . . . ;  

and 

(d) the person is an owner of the site. 

My concern is that under clause 26, surely it would be incredibly easy to find out who the person was who 
wanted to change the use of the land.  If no person can be found, then how can that non-existent person apply to 
the appropriate authority to seek a change of land use?  I hope I am not splitting hairs or being pedantic, but 
obviously if the person cannot be found, that has certain implications for who will take responsibility for 
remediation of the contaminated site.  I have no problem with clause 26, which deals with the situation in which 
a person may seek to change the land use of a contaminated site and that change may cause a risk or a potential 
risk to the environment or to human health.  However, how can it be suggested under clause 27(2)(c) that a 
person who seeks to have a land use changed may not be able to be identified or found or be made to assume 
responsibility for the remediation of the site?  Am I getting myself more tongue twisted than I should?  Can the 
minister understand the point I am trying to raise?  The person responsible for the pollution may be gone, and the 
owner may be dead.  However, under clause 26, someone seeks to change the land use.  Surely that person 
would be alive and therefore would be contactable and could be made responsible.  However, if that person 
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cannot be identified or found, then the change of land use application would almost certainly be annulled or 
cancelled because there is no person or entity capable of making that application.   

Dr J.M. EDWARDS:  I will attempt to answer the member’s question.  This clause is geared more to the 
situation in which the person who has changed or wants to change the land use is insolvent.  I acknowledge that 
it will not be a common occurrence, because a person does not go to all the trouble of either changing the land 
use or seeking to change the land use if he is about to become insolvent.  However, this is a check and balance to 
cover that eventuality and pick up such a person.  Clause 26 refers to a person who “has changed, or proposes to 
change”, a land use.  The change may have already occurred.   

Mr B.K. MASTERS:  I will not labour the point.  I believe “or 26” is redundant.  I cannot conceive of a situation 
in which a person who has sought, or is seeking, a change of land use will not be able to be identified or found or 
be made to assume responsibility without that application to change the land use being somehow annulled, 
cancelled or withdrawn.  If the minister’s advisers believe that these words are nothing more than a hypothetical 
situation to guard against every eventuality, I will not move my proposed amendment, but I am not convinced of 
the need for those words. 

Dr J.M. EDWARDS:  I am not sure whether this will help, but I will give an example.  The change may be fairly 
minor in nature.  The occupier of a house may start to put a swimming pool in his backyard, but in the course of 
putting in that swimming pool he encounters contamination of the site.  However, the occupier does not have the 
resources to fix up that contamination.  The occupier is the person who has made the change referred to in clause 
26,and the reason that is referred to in clause 27 is that when we get to who will have responsibility for the 
remediation, if the occupier is insolvent the responsibility will revert to the owner of the land.   

Mr B.K. MASTERS:  I do not necessarily think that is the best example we can find, because the owner of the 
land is not insolvent because he has an asset - the ownership of the land.  

Dr J.M. Edwards:  We are talking about an occupier who has caused the change. 

Mr B.K. MASTERS:  But the occupier cannot seek approval to change the land use without the written consent 
of the owner.  In other words, the chain of responsibility is still firmly established.  I have made my point, and I 
will not move the amendment standing in my name to page 23, line 23, to delete “or 26”; it is not a serious 
enough issue to take any further.   

Clause put and passed.   

New clause 28 -  
Mr B.J. GRYLLS:  I move -  

Page 24, after line 11 - To insert the following new clause - 

28. Liability of directors etc. when offence committed by body corporate 
(1) Where an offence under the Environmental Protection Act 1986 has been 

committed with the consent or connivance of, or to be attributable to any 
neglect on the part of, a director or other officer concerned in the 
management of the body corporate, or a person who was purporting to act in 
any such capacity, he as well as the body corporate is guilty of the offence. 

(2) A director or other officer who is guilty of an offence under the 
Environmental Protection Act 1986 by virtue of subsection (1) is liable to the 
penalty to which an individual who is convicted of the same offence is liable. 

The Contaminated Sites Bill uses section 118 of the Environmental Protection Act to describe directors liability.  
However, the Environmental Protection Amendment Bill is being debated in the upper House and changes may 
be made to that section of the Act.  We are happy with the requirements with regard to directors liability that are 
contained in the Environmental Protection Act, and we are concerned that those requirements may be changed in 
the upper House and that we are being asked to accept a clause to go into this Bill when we are not fully aware 
of what those changes may be.  This amendment will entrench in the Contaminated Sites Bill the existing 
provision on directors liability that is contained in the Environmental Protection Act.  We ask the minister to 
accept this amendment to ensure that the Contaminated Sites Bill reflects the Government’s original directors 
liability clause rather than one that may be changed in the Legislative Council. 

Dr J.M. EDWARDS:  We do not accept the amendment.  Any changes that are made to the provisions governing 
directors liability in the Environmental Protection Amendment Bill will have to come back to this House for 
further discussion, so we are sticking with what we have proposed in that Bill. 
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Mr B.J. GRYLLS:  The problem is that we will be agreeing to something of which we do not know the final 
result.  I do not know how the minister can be happy for us to accept the amendment in the Bill when we do not 
know what will happen to this clause during the debate on the Environmental Protection Amendment Bill in the 
upper House.   

Ms S.E. Walker:  We are in limbo. 

Mr B.J. GRYLLS:  That is right.  We are in limbo at the moment because we do not know what the directors 
liability clauses will be. 

Debate interrupted, pursuant to standing orders. 

[Continued on page 5724.] 
 


